STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH,
PALM BEACH COUNTY HEALTH
DEPARTMENT,

Petiti oner,
VS. Case No. 00-2435
NOEL SANFI EL,

Respondent .
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RECOMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 28, 2000, in Wst Palm Beach, Florida, before
Errol H Powell, a designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Victoria Coleman-MIler, Esquire
Departnent of Health
Pal m Beach County Heal t h Depart nent
826 Evernia Street
West Pal m Beach, Florida 33401

For Respondent: Garry M dickman, Esquire
dickman, Wtters, Marell & Jam eson
1601 Forum Pl ace, Suite 1101
West Pal m Beach, Florida 33401



STATEMENT OF THE | SSUE

Whet her Respondent committed the violations as set forth in
the Gtation for Violation, Onsite Sewage Prograni Sanitary
Nui sance dated April 28, 2000.

PRELI M NARY STATEMENT

On April 28, 2000, the Departnent of Health, Pal m Beach
County Health Departnent (Petitioner) issued a GCtation for
Violation, Onsite Sewage Program Sanitary Nui sance agai nst Noe
Sanfiel (Respondent). Petitioner charged Respondent with
violating Section 381.0065, Florida Statutes, and Rul e 64E-
6.015(6), Florida Adm nistrative Code, by failing to renove an
old drainfield prior to installation of a newdrainfield; and
Rul e 64E-6.022(1)(1)1, Florida Adm nistrative Code, by gross
negl i gence, inconpetence, or nisconduct not causi ng nonetary
damages. Respondent disputed the allegations of material fact
and requested a hearing. On June 12, 2000, this matter was
referred to the Division of Adm nistrative Hearings.

At hearing, Petitioner presented the testinony of three
wi tnesses and entered 11 exhibits (Petitioner's Exhibits nunbered
1-8, 9A, 9B, and 10) into evidence. Petitioner was permtted to
|ate-file one exhibit (Petitioner's Exhibit nunbered 11), which
was deposition testinony. Respondent testified in his own behalf

and entered one exhibit (Respondent's Exhibit nunbered 1) into



evi dence. The parties entered one joint exhibit (Joint Exhibit
nunbered 1) into evidence, which was deposition testinony.

A transcript of the hearing was ordered. At the request of
the parties, the tinme for filing post-hearing subm ssions was set
for nore than ten days followng the filing of the transcript.
The Transcript, consisting of two volunes, was filed on
Cct ober 23, 2000. The parties tinely filed their post-hearing
subm ssi ons, which were considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is authorized and given the jurisdiction to
regul ate the construction, installation, nodification,
abandonnent, or repair of onsite sewage treatnent and di sposal
systens, including drainfields, by septic tank contractors.

2. At all times material hereto, Respondent was a
regi stered septic tank contractor and, as such, he was authorized
to provide septic tank contracting services, including the
installation and repair of drainfields.

3. On or about Novenber 2, 1995, Petitioner issued a permt
(Permit No. RP648-95) to Wl mar Rodriguez for the repair of a
septic tank systemat 417-421 Perry Avenue, G eenacres, Florida.
The property was a triplex, which was purchased by M. Rodriquez

in 1981. M. Rodriguez has no know edge as to whether any



drainfields were installed or replaced on the property, prior to
1981.

4. The Permt included the installation of a new nulti-
chanbered septic tank, a dosing tank, a lift station, and a new
drainfield. The Permt was also for a filled system and cal |l ed
for the drainfield to be 700 square feet.

5. Respondent was indicated as the "agent"” on the Permt.
Respondent and/or his enpl oyees performed the work under the
Permt.

6. Respondent was the septic tank contractor for the repair
of the septic tank systemunder the Permt.

7. On Novenber 9, 1995, the construction of the septic tank
system was approved by one of Petitioner's inspectors, who was an
Envi ronnmental Specialist I|.

8. Petitioner's inspectors are not present during the
entire construction or repair of a septic tank system or
drainfield. Usually, inspections are nmade after the conpletion
of the construction or repair of the septic tank system
Additionally, the inspection of a drainfield is usually perforned
after the rock has been placed on top of the drainfield.

9. On February 2, 1996, the sane inspector perforned the
i nspection after the conpletion of the construction of the septic
tank system including after the placing of the rock on top of

the drainfield. Even though the Permt reflects a filled system



the filled/ nound system section on the inspection sheet was
crossed out. The inspector considered the systemto be a
standard system not a filled or nound system and, therefore,
inspected it as a standard system

10. In inspecting a drainfield, the inspection by an
i nspector includes checking to ensure that a drainfield has 42
i nches of clean soil below the drainfield. An inspector uses an
i nstrunment that bores down through the rock and brings up a
sanple of the soil, which is referred to as augering. Augering
is randomy perfornmed at two | ocations.

11. For the instant case, the inspector perforned the
augering in two random | ocations of the drainfield, which were in
the area of the mddle top and the mddle bottom The sanpl es
failed to reveal anything suspect; they were clean.

12. On February 2, 1996, the inspector issued a fina
approval for the septic tank system Final approval included the
di sposal of "spoil" and the covering of the septic tank system
with "acceptable soil".

13. The inspector mstakenly inspected the systemas a
standard system He should have inspected the systemas a filled
system !

14. After the repair and installation of the septic tank
system by Respondent, M. Rodriguez continued to have probl ens

with the septic tank system He contacted Respondent three or



four times regarding problens with the system but the probl ens
persi sted. Each tine, Respondent was paid by M. Rodriguez.
Sewage water was flowng into the street where the property was
| ocated and backing-up into the inside of the triplex.

15. Having gotten no relief from Respondent, M. Rodriguez
deci ded to contact soneone else to correct the problem
M. Rodriguez contacted Richard Gllikin, who was a registered
septic tank contractor.

16. On Cctober 14, 1999, a construction permt was issued
to M. Rodriguez for the repair of the septic tank system
M. GIllikin was indicated as the agent.

17. M. GIllikin visited the property site of the triplex
and reviewed the problem He determned that the drainfield was
not properly functioning, but he did not know t he cause of the
mal f uncti oni ng.

18. Wth the assistance of Petitioner's inspectors,

M. GIllikin and M. Rodriguez attenpted to determ ne the best
met hod to deal with the problem After elimnating options,
M . Rodriguez decided to replace the drainfield.

19. To replace the drainfield, M. GIllikin began
excavating. He began renoving the soil cover and the rock |ayer
of the drainfield.

20, M. GIllikin also wanted to know how deep he had to dig

to find good soil. After digging for that purpose and for 10 to



12 inches, he discovered a drainfield bel ow Respondent’s
drainfield. The drainfield that M. GIllikin discovered was a
rock bed 12 inches thick in which pipes were |ocated and, as
indicated, 10 to 12 inches bel ow Respondent's drainfield.

M. GIllikin also dug a hole two to three feet deep, punped the
wat er out of the hole, and saw the old drainfield. M. Gllikin
determ ned that the old drainfield extended the full |ength of
Respondent ' s drai nfi el d.

21. As aresult of M. Gllikin's determning that the old
drai nfield was bel ow Respondent's drainfield, both drainfields
had to be renoved and the expense of a new drainfield increased.

22. Leon Barnes, an Environmental Specialist Il for
Petitioner, who was also certified in the septic tank program
viewed the drainfield site. He determined that the old
drainfield was bel ow Respondent’'s drainfield and that, therefore,
Respondent had not renoved the old drainfield.

23. On or about Novenmber 6, 1999, M. Barnes' supervisor,
JimCarter, and co-worker, Russell Waver, who i s an Engi neer,
also visited the drainfield site. M. Waver determ ned that the
old drainfield covered a little nore than 50 percent of the area
under Respondent's drainfield.

24. On Novenber 8, 1999, a construction inspection and a
final inspection of the systeminstalled by M. GIllikin were

performed. The system was approved.



25. Respondent admits that a newdrainfield is prohibited
frombeing installed over an old drainfield. However, Respondent
denies that he installed a newdrainfield over the old drainfield
on M. Rodriguez's property.

26. In 1995, Respondent failed to conpletely renove the old
drainfield before he installed the new drainfield.

27. The soil and rocks fromthe old drainfield, which was
not functioning, were contam nated spoil material. Because the
old drainfield was not conpletely renoved, the contam nated spoi
material remained in the drainfield and was used as part of the
material in the installation of the new drainfield.

28. Leaving the contam nated spoil nmaterial in the new
drainfield, prevented the sewage water frombeing able to
per col ate through the ground, which is a nmethod of cleansing the
sewage water. Wthout being able to percolate through the
ground, the sewage water renmi ned on the surface of the
drainfield, creating a serious sanitary nuisance and health
hazard. The sewage water spilled onto the street and backed-up
into the triplex.

29. Respondent was issued a Ctation for Violation, Onsite
Sewage Program Sanitary Nui sance by Petitioner.

CONCLUSI ONS OF LAW

30. The Division of Administrative Hearings has

jurisdiction over the subject matter of this proceeding and the



parties thereto pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes.

31. License revocation proceedings are penal in nature.
The burden of proof is on the Petitioner to establish by clear
and convi nci ng evidence the truthful ness of the allegations in
the Citation for Violation, Onsite Sewage Prograni Sanitary

Nui sance. Departnent of Banki ng and Fi nance, Division of

Securities and |Investor Protection v. Osborne Stern and Conpany,

670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987).
32. A licensee is charged with know ng the practice act

t hat governs his/her license. Wllen v. Florida Departnent of

Pr of essi onal Regul ation, Division of Real Estate, 568 So. 2d 975

(Fla. 3d DCA 1990).
33. Section 381.0065, Florida Statutes (1995), provides in
pertinent part:

(1) LEG SLATIVE INTENT.-It is the intent of
the Legislature that where a publicly owned
or investor-owned sewerage systemis not
avai l abl e, the departnent shall issue permts
for the construction, installation,
nodi fi cati on, abandonnent, or repair of
onsite sewage treatnent and di sposal systens
under conditions as described in this section
and rul es adopted under this section. It is
further the intent of the Legislature that
the installation and use of onsite sewage
treatnment and di sposal systens not adversely
affect the public health or significantly
degrade the groundwater or surface water.



(3) DUTIES AND PONERS OF THE DEPARTMENT OF
HEALTH AND REHABI LI TATI VE SERVI CES. >-The
depart nent shall

(a) Adopt rules to adm nister ss. 381.0065-
381. 0067.

(b) Perform application reviews and site
eval uations, issue permts, and conduct

i nspections and conpl ai nt investigations
associ ated with the construction,
install ati on, maintenance, nodification,
abandonnent, or repair of an onsite sewage
treatment and di sposal system for a residence
or establishnent

(h) Conduct enforcenment activities,
including inposing fines, . . . for
violations of this section, part |1l of
chapter 489, or chapter 386, or for a
violation of any rule adopted under this
section, part IIl of chapter 489, or chapter
386.

(4) PERMTS; | NSTALLATI ON; AND CONDI Tl ONS. —

. A person may not contract to
construct, nodify, alter, repair, service,
abandon, or maintain any portion of an onsite
sewage treatnent and di sposal system without
bei ng regi stered under part 11l of chapter
489.

(5) ENFORCEMENT; RI GHT OF ENTRY; CI TATI ONS. —

* * *

(b)1. The departnent may issue citations

that may contain . . . an order to pay a
fine, . . . for violations of ss. 381. 0065-
381. 0067 or chapter 386 or part 11l of

chapter 489 or the rules adopted by the

10



department, when a violation of these
sections or rules is enforceable by an

adm nistrative or civil renedy . . . A
citation issued under ss. 381.0065-381. 0067
or chapter 386 or part IIl of chapter 489
constitutes a notice of proposed agency
action.

34. Respondent is charged with violating Rule 64E-6.015(6),
Fl ori da Adm nistrative Code, which provided, at the time that the
al l eged violation was di scovered, in pertinent part:

(6) Construction nmaterials used in system
repairs shall be of the same quality as those
requi red for new system construction.

Cont am nated spoil fromdrainfield repairs
shall not be used in systemrepair in any
manner. Any contam nated spoil materi al

shal | be disposed of in a sanitary |andfil

or shall be linmed and stockpiled for at |east
30 days. The resulting material shall not be
used for drainfield repair.

35. Table V of Rule 64E-6.015(6), Florida Adm nistrative
Code, required a soil depth of 42 inches.

36. Rule 64E-6.015, Florida Admnistrative Code, is
formerly Rule 10D-6.0571, Florida Adm nistrative Code, which was
in effect at the time that the violation occurred in 1995. Rule
10D- 6. 0571 provided in pertinent part:

(4) Construction nmaterials used in system
repairs shall be of the sanme quality as those
required for new system construction.

Cont am nated spoil fromdrainfield repairs
shall not be used in systemrepair in any
manner. Any contam nated spoil materi al

shal | be disposed of in a sanitary |andfil

or shall be linmed and stockpiled for at |east
30 days. The resulting material shall not be
used for drainfield repair.

11



Tabl e V of Rule 10D 6.0571(4), Florida Adm nistrative Code, also
required a soil depth of 42 inches.

37. The pertinent provisions of Rules 64E-6.015(6) and 10D
6.0571(4), Florida Adm nistrative Code, are identical. The rule
in effect at the time of the violation, Rule 10D-6.0571(4),

Fl ori da Adm nistrative Code, should have been the rule cited as
bei ng violated. However, this error is not fatal to the charged
action. The interpretation of the two said Rules is the sane.
Mor eover, Respondent was placed on notice as to the substance of
the alleged violation, which is installing a new drainfield over
an old drainfield. Further, Respondent admts that to install a
new drainfield over an old drainfield is prohibited.

38. Petitioner denonstrated that Respondent violated Rul e
10D-6.0571(4), Florida Admi nistrative Code, now Rul e 64E-
6.015(6), Florida Adm nistrative Code. The old drainfield was
not renoved. The old drainfield contained spoil naterial.
Respondent used the spoil material fromthe old drainfield as
part of the material for the new drainfield.

39. Respondent is also charged with violating Rule 64E-
6.022(1) (1)1, Florida Adm nistrative Code, which provided, at the
time that the alleged violation was di scovered, as foll ows:

(1) The follow ng guidelines shall be used
in disciplinary cases, absent aggravating or

mtigating circunstances and subject to other
provi sions of this section.

12



(I') Goss negligence, inconpetence, or

m sconduct whi ch:

1. Causes no nonetary or other harmto a
custoner, or physical harmto any person.
First violation, $500 fine; repeat violation,
$500 fine and 90 day suspension or
revocati on.

40. Rule 64E-6.022, Florida Adm nistrative Code, is
formerly Rule 10D-6.0751, Florida Adm nistrative Code, which was
in effect at the time that the violation occurred in 1995. Rule
10D-6. 0751 provided in pertinent part as foll ows:

(1) The follow ng guidelines shall be used
in disciplinary cases, absent aggravating or

mtigating circunstances and subject to other
provi sions of this section.

* * *

(I') Goss negligence, inconpetence, or

m sconduct whi ch:

1. Causes no nonetary or other harmto a
custoner, or physical harmto any person.
First violation, $500 fine; repeat violation,
$500 fine and 90 day suspension or
revocati on.

41. The pertinent provisions of Rules 64E-6.022(1)(l)1 and
10D-6.0751(1)(l)1, Florida Adm nistrative Code, are identical
The interpretation of the two said Rules are the same. The rule
in effect at the tinme of the violation, Rule 10D 6.0751(1) (1)1,
Fl orida Adm nistrative Code, should have been the rule cited as

being violated. However, this error is not fatal to the charged

action. The interpretation of the two Rules is the sane.
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Mor eover, Respondent was placed on notice as to the substance of
the alleged violation, which is gross negligence, inconpetence,
or m sconduct and a fine of $500.

42. Petitioner denonstrated that Respondent violated Rule
10D-6.0751(1)(1)1, Florida Adm nistrative Code, now Rul e 64E-
6.022(1) (1)1, Florida Adm nistrative Code. Respondent admts
that a newdrainfield is prohibited frombeing installed over an
old drainfield. Yet, Respondent installed a new drainfield over
an old drainfield. Respondent conmmtted gross negligence,

i nconpet ence, or m sconduct, which did not cause nonetary danage.

43. As to penalty, a fine not to exceed $500. 00 may be
i nposed for each violation specified in a citation. Subsection
381.0065(5)(b)3, Florida Statutes (1995). Furthernore, the
di sciplinary guidelines provide for a fine of $500. Rule 10D
6.0751(1) (1)1, Florida Adm nistrative Code.

44. Petitioner suggests a fine of $1,000. Petitioner
suggests an increased fine based upon Rule 64E-6.022(1)(p),
Florida Adm nistrative Code, which provides as follows:

(p) Installation, nodification, or repair of
an onsite sewage treatnent and di sposal
systemin violation of the standards of s.
381. 0065 or s. 381.00655, F.S., or chapter
64E-6, F.A.C. First violation, $500 per
specific standard viol ated; repeat violation,
90 day suspension or revocation.

However, the rule in effect at the tine that the inci dent

occurred was Rule 10D-6.0751, Florida Adm nistrative Code, which

14



did not contain the sane provision as Rule 64E-6.022(1)(p),
Fl orida Adm nistrative Code. Consequently, the additional fine
of $500 i s not considered.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Departnent of Heal th, Pal m Beach County
Heal t h Department, enter a final order

1. Affirmng the Gtation for Violation, Onsite Sewage
Prograni Sani tary Nui sance and finding that Noel Sanfiel violated
Section 381. 0065, Florida Statutes (1995), and Rule 10D
6.0571(4), now Rul e 64E-6.015(6), and Rule 10D-6.0751(1)(1)1, now
64E- 6. 022(1) (1)1, Florida Adm nistrative Code.

2. Inposing a fine of $500.

DONE AND ENTERED this 13th day of February, 2001, in

Tal | ahassee, Leon County, Florida.

ERROL H. POWELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl. us

Filed with the Cerk of the

Di vi sion of Admi nistrative Hearings
this 13th day of February, 2001
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ENDNOTES

" At hearing, the inspector adnmitted that the septic tank system
may have been a filled system but that he inspected the system as
a standard system

2/ The Department of Health and Rehabilitative Services is now,
and was at the time that the violation was di scovered, the
Departnent of Heal th.

COPI ES FURNI SHED:

Victoria Coleman-M |l er, Esquire

Departnent of Health, Pal m Beach
County Heal th Depart nent

826 Evernia Street

West Pal m Beach, Florida 33401

Garry M dickman, Esquire

dickman, Wtters, Marell & Jamn eson
1601 Forum Pl ace, Suite 1101

West Pal m Beach, Florida 33401

Theodore M Henderson, Agency COerk
Department of Health

4052 Bal d Cypress Wy

Bin AO2

Tal | ahassee, Florida 32399-1701

WIlliam W Large, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recomended order. Any exceptions to
this recommended order should be filed with the agency that wll

issue the final order in this case.
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